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UNITED STATES DISTRICT COURT  
EASTERN DISTRICT OF WISCONSIN 

______________________________________________________________________________ 
 
LAVELLE INDUSTRIES, INC., 
665 McHenry Street 
Burlington, WI 53105, 
 
   Plaintiff,    Case No. ________________ 
 
         
  v.      Jury Trial Demanded  
 
 
FLUIDMASTER, INC., 
30800 Rancho Viejo Road 
San Juan Capistrano, CA 92675, 
 
   Defendant. 
______________________________________________________________________________ 
 

COMPLAINT 

______________________________________________________________________________ 
 
 The Plaintiff, Lavelle Industries, Inc., by its undersigned attorneys, as and for its 

complaint against the Defendant, Fluidmaster, Inc., alleges as follows: 

I. Nature of the Action 

1. This is an action for infringement of a trademark and unfair competition, both of 

which are violations of 15 U.S.C. § 1125. 

II. Jurisdiction and Venue 

2. This is a civil action under the United States Trademark Act (15 U.S.C. § 1051 et 

seq.).  This Court has jurisdiction pursuant to 15 U.S.C. § 1121, 28 U.S.C. § § 1331 and 1338. 

3. Venue is proper in this district under 28 U.S.C. § 1391. 
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III. Parties 

4. Plaintiff, Lavelle Industries, Inc. (“Lavelle”) is a Delaware corporation with a 

principal place of business at 665 McHenry Street, Burlington, WI 53105. 

5. Defendant, Fluidmaster, Inc. (“Fluidmaster”) is a California corporation with a 

principal place of business at 30800 Rancho Viejo Road, San Juan Capistrano, CA 92675. 

IV. Facts 

6. Lavelle is a leading manufacturer of parts for the plumbing industry.  In addition 

to offering a full line of plumbing parts, Lavelle manufactures a broad range of rubber parts for a 

wide variety of industries.  Lavelle has been in business for one hundred (100) years as of this 

year and sells its products through a variety of outlets throughout the world. 

7. Lavelle adopted the MAXPERFORMANCE trademark in early 2011 for use in 

connection with its toilet fill valves.  Lavelle has a substantial investment of time, skill and other 

resources in developing the products sold under the MAXPERFORMANCE mark. 

8. Lavelle owns United States Trademark Registration Application No. 85/430,931 

(the “Application”) filed September 23, 2011 for the MAXPERFORMANCE trademark for use 

in connection with “toilet tank fill valves” and alleging first use of the mark in January 2011 and 

first use of the mark in commerce in March 2011.  A copy of the Trademark Electronic Search 

System printout from the United States Patent and Trademark Office (“USPTO”) for the 

MAXPERFORMANCE trademark is attached hereto as Exhibit A. 

9. The Application has been reviewed by the USPTO and the 

MAXPERFORMANCE trademark has been approved for publication on February 28, 2012.  A 

copy of the official Notice of Publication for the MAXPERFORMANCE trademark is attached 

hereto as Exhibit B. 
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10. Lavelle began selling its toilet tank fill valves under the MAXPERFORMANCE 

trademark in March 2011 and has spent substantial sums on marketing toilet tank fill valves 

under the MAXPERFORMANCE mark.  A copy of a photograph of its product packaging under 

the MAXPERFORMANCE trademark is attached as Exhibit C.  

11. Lavelle sells toilet tank fill valves under the MAXPERFORMANCE trademark 

through its authorized distributors. 

12. Lavelle exercises great care in the selection of its distributors and exerts 

substantial effort to control the nature and quality of the goods provided by such entities under 

the MAXPERFORMANCE trademark. 

13. In October 2011, Lavelle became aware that Fluidmaster was selling toilet fill 

valves under the name PERFORMAX.  A copy of a photograph of the product packaged and 

sold by Fluidmaster under the PERFORMAX trademark is attached as Exhibit D. 

14. Fluidmaster advertises, sells and offers for sale toilet fill valves bearing the 

PERFORMAX mark to end consumers through retailers within this District and throughout the 

United States.  

15. On October 21, 2011, Lavelle sent Fluidmaster a cease and desist letter advising 

Fluidmaster of Lavelle’s ownership of the MAXPERFORMANCE mark and of its federal 

registration application for that mark and demanding that Fluidmaster cease and desist 

immediately from the use of Fluidmaster’s PERFORMAX name with toilet fill valves.  A copy 

of Lavelle’s letter to Fluidmaster is attached as Exhibit E. 

16. On November 9, 2011, Fluidmaster responded, asserting that the 

MAXPERFORMANCE mark is generic or descriptive and not registrable or enforceable. 

Fluidmaster further stated that “in the unlikely event that the USPTO issues a registration for this 
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mark, we will certainly petition for its cancellation.”  In this initial letter, Fluidmaster also 

claimed that it “may well be that Fluidmaster’s use (of the PERFORMAX mark) predates 

Lavelle’s.”  A copy of the Fluidmaster’s response to Lavelle is attached as Exhibit F. 

17. In that priority is a critical aspect of trademark infringement, on November 15, 

2011, Lavelle requested evidence of Fluidmaster’s use of the PERFORMAX mark, via letter 

dated November 15, 2011.  A copy of Lavelle’s letter dated November 15, 2011 is attached 

hereto as Exhibit G. 

18. On November 20, 2011, by letter, Fluidmaster declined to provide evidence of its 

use of the PERFORMAX mark and reiterated its other claims.  A copy of the Fluidmaster’s 

email dated November 20, 2011 is attached hereto as Exhibit H. 

19. On November 14, 2011, Fluidmaster filed a registration application for the 

PERFORMAX mark claiming an October 3, 2011 date of first use.  A copy of the USPTO’s 

Trademark Search System Status page showing the Fluidmaster’s application to register the 

PERFORMAX mark is attached as Exhibit I. 

20. On January 18, 2012, the MAXPERFORMANCE mark was approved for 

publication by the United States Patent and Trademark Office. Lavelle received the official 

Notice of Publication on February 8, 2012 advising that the MAXPERFORMANCE mark 

appeared to be entitled to registration. 

21. The USPTO would have refused registration of the MAXPERFORMANCE mark 

on the Principal Register if, in its view, the MAXPERFORMANCE mark was merely descriptive 

or generic,  

22. Lavelle further advised Fluidmaster that Fluidmaster’s filing of a registration 

application for the PERFORMAX name amounted to an assertion that the PERFORMAX name 
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could function as a mark and was inconsistent with its assertion that the MAXPERFORMANCE 

mark could not function as a mark.  A copy of Lavelle’s letter dated January 23, 2012 is attached 

hereto as Exhibit J. 

23. Fluidmaster responded again on February 14, 2012 indicating that it intended to 

file a Notice of Opposition before the Trademark Trial and Appeal Board opposing registration 

of Lavelle’s MAXPERFORMANCE mark on the grounds that it is “simply and completely a 

generic and descriptive term” and that “it is not registrable or enforceable.” In that same letter, 

Fluidmaster argued that its PERFORMAX name is suggestive and therefore registrable.  A copy 

of Fluidmaster’s letter dated February 14, 2012 is attached hereto as Exhibit K. 

24. The use by Fluidmaster of the PERFORMAX name is likely to cause confusion or 

mistake or deception of purchasers as to the source or origin of its goods, thereby resulting in a 

loss of sales by Lavelle. 

25. Lavelle has no control over the quality of the goods sold by Fluidmaster and 

because of the confusion as to the source engendered by Fluidmaster, Lavelle’s valuable 

goodwill in respect to its aforesaid trademark is at the mercy of Fluidmaster, particularly if the 

goods sold by Fluidmaster are of lesser quality than those made or supplied by Lavelle.   

26. Fluidmaster is well aware of Lavelle’s rights in and to Lavelle’s products, its 

registered trademarks and the MAXPERFORMANCE trademark due to years of side-by-side 

selling of the parties’ respective products. 

27. Fluidmaster’s intentional use of the PERFORMAX name is targeted to cause 

damage to Lavelle in Wisconsin, where Lavelle has its headquarters and production facilities in 

that Fluidmaster’s infringing activities will cause a loss of sales of toilet tank fill valves under the 

MAXPERFORMANCE trademark. 
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28. Lavelle has a strong interest in preventing unauthorized persons from using the 

MAXPERFORMANCE trademark in connection with the manufacture, sale, or advertisement of 

toilet tank file valves. 

29. Lavelle has been and continues to be damaged by Fluidmaster’s actions. 

30. The goodwill of the Lavelle’s business under its MAXPERFORMANCE 

trademark is of great value, and Lavelle will suffer irreparable harm should infringement be 

allowed to continue to the detriment of its trade reputation and goodwill. 

31. Fluidmaster’s infringement will continue unless enjoined by this court. 

32. Fluidmaster’s infringement has been willful and deliberate and is specifically 

designed and targeted to trade upon the goodwill associated with Lavelle’s 

MAXPERFORMANCE trademark. 

33. The public interest will be furthered by enjoining Fluidmaster’s wrongful 

conduct, as such, an injunction will protect members of the public from confusion and deception 

into thinking, incorrectly, that Fluidmaster’s products sold under the PERFORMAX name are 

licensed by or otherwise lawfully associated with Lavelle or its MAXPERFORMANCE mark. 

FIRST CAUSE OF ACTION 
TRADEMARK INFRINGEMENT 

34. Lavelle repeats and realleges the allegations of Paragraphs 1 through 33 above as 

if fully set forth herein. 

35. Fluidmaster’s actions constitute a false designation of origin in violation of 15 

U.S.C. § 1125(a) which is likely to cause confusion, mistake or to deceive and has confused and 

deceived consumers into believing that the solicitations on behalf of Fluidmaster are affiliated 

with, sponsored by, or somehow connected with Lavelle. 
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36. As a direct and proximate result of Fluidmaster’s unlawful use of the 

PERFORMAX mark, Lavelle has suffered and will continue to suffer damages in an amount to 

be ascertained at trial. 

37. Fluidmaster’s infringement of Lavelle’s trademark rights has been intentional and 

willful, making this case exceptional within the meaning of 15 U.S.C. § 1117. 

SECOND CAUSE OF ACTION 
UNFAIR COMPETITION 

38. Lavelle repeats and realleges the allegations of Paragraphs 1 through 33 above as 

if fully set forth herein. 

39. The MAXPERFORMANCE mark is distinctive, has been used throughout the 

United States and elsewhere, and is well known to distributors in the trade and relevant 

consumers.  

40. Fluidmaster’s distribution, sale, and offering for sale, of identical and related 

goods in connection with a mark virtually identical to the MAXPERFORMANCE mark 

constitutes false designation of origin or sponsorship of such goods and tends falsely to represent 

that Fluidmaster’s goods originate from Lavelle or that said goods have been sponsored, 

approved, authorized or licensed by Lavelle or are in some way affiliated or connected with 

Lavelle or worse, that Lavelle’s goods and originate from Fluidmaster or are sponsored, 

approved, authorized or licensed by Fluidmaster all in violation of 15 U.S.C.A. §1125(a). 

41. As a direct and proximate result of Fluidmaster’s unlawful use of the 

PERFORMAX mark, Lavelle has suffered and will continue to suffer damages in an amount to 

be ascertained at trial. 
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PRAYER FOR RELIEF 

WHEREFORE, the Plaintiff, Lavelle Industries, Inc., prays that this Court enter judgment 

in its favor and against Defendant, Fluidmaster, Inc., granting the following relief: 

A. That Fluidmaster, its officers, partners, employees, agents, parents, subsidiaries, 

affiliates, attorneys, and any one acting or participating with any of them be preliminarily and 

permanently enjoined from: 

i. Using the PERFORMAX name or any other names, words, 

designations or symbols consisting of, incorporating in whole or part, or 

otherwise similar to the MAXPERFORMANCE mark or any other Lavelle 

trademark; 

ii. Engaging in false designation of origin, false description, false 

advertising, false representations or otherwise engaging in unfair business or 

deceptive trade practice or unfairly competing with Lavelle; 

iii. Any other conduct that is likely to cause confusion, or to cause 

mistake, or to deceive as to the source, affiliation, connection or association of 

Fluidmaster’s products with those of Lavelle’s. 

B. That Fluidmaster be ordered to pay Lavelle all profits realized by Fluidmaster by 

reason of the unlawful acts by Fluidmaster as set forth in this Complaint (15 U.S.C. § 1117). 

C. That Fluidmaster be ordered to pay Lavelle all damages suffered by Lavelle by 

reason of Fluidmaster’s trademark infringement, and unfair competition as set forth in this 

Complaint (15 U.S.C. § 1117(a)). 

D. That the Court award Lavelle treble damages because of the intentional, unlawful 

acts of Fluidmaster as set forth in this Complaint (15 U.S.C. § 1117(a)). 
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E. That Fluidmaster be ordered to pay Lavelle punitive or exemplary damages as 

provided by law. 

F. That Fluidmaster be ordered to pay Lavelle the cost of this action and reasonable 

attorneys’ fees (15 U.S.C. § 1117(a)). 

G. That Lavelle shall have such other relief as this Court may deem just and proper. 

DEMAND FOR A JURY TRIAL 

 Plaintiff, Lavelle Industries, Inc., hereby demands a jury trial as to the above cause of 

action.   

Dated:  February 20, 2012. 
 
 

s/Matthew R. McClean     
Matthew R. McClean (WI Bar No. 1041470) 
John T. Domaszek (State Bar No. 1045877) 
Patrick M. Bergin (WI Bar No. 1037754) 
Joseph S. Heino (WI Bar No. 1003931) 
Attorneys for Lavelle Industries, Inc. 
Davis & Kuelthau, s.c.  
111 E. Kilbourn Ave. Suite 1400 
Milwaukee, WI 53202 
414-276-0200 
mmcclean@dkattorneys.com  
jdomaszek@dkattorneys.com 

      pbergin@dkattorneys.com 
jheino@dkattorneys.com 
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AO 440 (Rev. 12/09)  Summons in a Civil Action

UNITED STATES DISTRICT COURT
for the

__________ District of __________ 

)
)
)
)
)
)
)

Plaintiff

v. Civil Action No.

Defendant

SUMMONS IN A CIVIL ACTION

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure.  The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint. 
You also must file your answer or motion with the court.

CLERK OF COURT

Date:
Signature of Clerk or Deputy Clerk
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       Eastern District of Wisconsin

 
LAVELLE INDUSTRIES, INC.,

 
FLUIDMASTER, INC.,

 
 
 
Fluidmaster, Inc. 
c/o Mr. Stephen T.D. Dixon, Agent for Service of Process 
30800 Rancho Viejo Road 
San Juan Capistrano, CA 92675

Matthew R. McClean, Esq. 
Davis & Kuelthau, s.c. 
111 E. Kilbourn Avenue, Suite 1400 
Milwaukee, WI 53202
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Civil Action No.

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (l))

This summons for (name of individual and title, if any)

was received by me on (date) .

· I personally served the summons on the individual at (place)

on (date) ; or

· I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

· I served the summons on (name of individual) , who is

 designated by law to accept service of process on behalf of (name of organization)

on (date) ; or

· I returned the summons unexecuted because ; or

· Other (specify):

.

My fees are $ for travel and $ for services, for a total of $ .

I declare under penalty of perjury that this information is true.

Date:
Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, etc:
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Original Proceedings.  (1) Cases which originate in the United States district courts.

Removed from State Court.  (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.  When the petition
for removal is granted, check this box.

Remanded from Appellate Court.  (3) Check this box for cases remanded to the district court for further action.  Use the date of remand as the filing date.

Reinstated or Reopened.  (4) Check this box for cases reinstated or reopened in the district court.  Use the reopening date as the filing date.

Transferred from Another District.  (5) For cases transferred under Title 28 U.S.C. Section 1404(a).  Do not use this for within district transfers or multidistrict
litigation transfers.

Multidistrict Litigation.  (6) Check this box when a multidistrict case is transferred into the district under authority of Title 28 U.S.C. Section 1407.  When this
box is checked, do not check (5) above.

Appeal to District Judge from Magistrate Judgment.  (7) Check this box for an appeal from a magistrate judge’s decision.

VI. Cause of Action.  Report the civil statute directly related to the cause of action and give a brief description of the cause.  Do not cite jurisdictional statutes

unless diversity. Example: U.S. Civil Statute: 47 USC 553
Brief Description: Unauthorized reception of cable service

VII. Requested in Complaint.  Class Action.  Place an “X” in this box if you are filing a class action under Rule 23, F.R.Cv.P.

Demand.  In this space enter the dollar amount (in thousands of dollars) being demanded or indicate other demand such as a preliminary injunction.

Jury Demand.  Check the appropriate box to indicate whether or not a jury is being demanded.

VIII. Related Cases.  This section of the JS 44 is used to reference related pending cases if any.  If there are related pending cases, insert the docket numbers
and the corresponding judge names for such cases.

Date and Attorney Signature.  Date and sign the civil cover sheet.

Case 2:12-cv-00172   Filed 02/20/12   Page 2 of 2   Document 1-13



EXHIBIT B














































